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Foreword

You may have been injured in an accident, or know
someone who has. Either way, requesting this book was
a good choice. If you're like me, you do plenty of re-
search before making an important decision. And be-
lieve me-you do have an important decision to make.
At some point you must decide how you want to pursue
your accident case. Do you hire a lawyer? Or do you try
to go at it by yourself?

If you go at it alone, then how do you deal with the
insurance adjustor? Which bits of information are im-
portant to your case? What are the potential pitfalls and
landmines that lay hidden in front of you? If you are
thinking about representing yourself in an injury law-
suit then the information in this book will definitely
benefit you. And if you're thinking about hiring a law-
yer to represent you then this book can help you in your
search to find the right attorney for your case.

Throughout this book you'll find helpful tips on what
to look for in a personal injury attorney. You'll also learn
the truth about lawyer advertising and what the numer-
ous attorney ads that are placed in the yellow pages
and on TV really say. This book also debunks some of
the common myths associated with injury or accident
claims and the attorneys that handle them.

So read this book from front to back. It will probably
be the best initial decision you make about your accident
case. And if you should have further questions, you can
contact me without obligation. My contact information is
listed at the back of this book.

James K. Ferrell



Introduction

People are injured in car wrecks and accidents every
day. Most of them only want to contact their insurance
company so that they can have their vehicle fixed or
property replaced as soon as possible. However, most
of the time the insurance company isn’t interested in
what'’s best for you.

Insurance companies have employees, called adjust-
ers, whose sole job is to try to help them pay you as little
as possible for your claim. The insurance company and
their representative are not your friends. They are not
looking out for your best interests. They don’t want to
pay you anything if possible. And yes, this is true even
if it’s your insurance company you're speaking with.
This book was written in order for you to have as much
knowledge as possible when dealing with these compa-
nies and their employees.

My wife and I visit with friends and family often, and
many times host or attend parties. At an event at our
home this past summer, I was approached by our former
babysitter. She told me she had been in a car wreck sever-
al days ago and that she wanted some advice on how she
should deal with the other driver’s insurance company.
As we spoke more and I answered her questions, she
asked more and more detailed questions about her case.
What should she do with her own insurance company?
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(Who by now was asking that she sign various forms
and demanding that she attend a medical examination.)
Could she settle her own case without using a lawyer?
How? What was her case worth?

The questions kept on coming. She and I spent a
lot of time that evening talking about her injury and
her case. Now, this wasn’t the first time I had been
asked these types of questions at a social gathering.
In fact, it usually happened whenever my wife and I
would meet new people at a party. As soon as some-
one discovered that I was a “personal injury lawyer”
they would usually start out by saying to me, “You
know, my brother (or wife, father, mother, etc.) was
injured in an accident, and now he’s having trouble
with the insurance company.”

After our party I was telling my wife about being
“cornered” by yet another person asking me for ad-
vice about her accident claim. She turned to me and
said, “You know, you really ought to write a book.” “A
book about what?” I replied. “Car wrecks and insur-
ance companies,” she said. “That way people could
simply read your book and you wouldn’t have to an-
swer the same questions you get over and over.” After
thinking about what she said I told her that she was
right (as usual). And the idea for this book was born.



Chapter One
Why I Wrote This Book

I represent individuals in car accident cases and life
changing injury accidents. I have devoted my entire law
practice to accident and injury claims. That’s all I do.
So if you want a lawyer to help you with a divorce or a
business problem or some type of real estate transaction,
then I can’t help you.! I've encountered too many situa-
tions where the person injured in an accident was taken
advantage of by the insurance company or the person
made some serious mistakes that damaged the claim.

“I wrote this book because I believe con-
sumers who have been injured in an accident
deserve to have good, accurate information
about the claims process and how to deal with
the insurance company. I also believe that
consumers should have enough information
to help them find and hire a good personal in-
jury lawyer for their accident case.”

The decision to hire an attorney is an important one.
The lawyer you hire can make a big difference on the
outcome of your case. In some cases, the lawyer you
choose can have long-lasting consequences—-good or
bad.
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I also wrote this book because I am tired of the outra-
geous advertising claims made by some lawyers, many
of whom have never even tried an accident case in court.
I can’t tell you the number of times I have been contact-
ed by an accident victim who has already hired a lawyer
only to find out that the lawyer has bungled and dam-
aged their case in some way.

Unfortunately, I have to tell these people that there is
little I can do for them after a serious mistake has been
made. I wish they had hired me or someone else expe-
rienced in personal injury law from the very beginning.

Another reason I wrote this book is because I am dis-
turbed by the number of lawyers who run large market-
ing campaigns (TV and yellow pages) for the sole pur-
pose of creating “volume injury practices.” These law
firms can’t possibly devote enough attention to any
one case to achieve the best possible result for the cli-
ent. Often times these lawyers see clients only as “dol-
lar signs.” They sign up as many clients as possible so
they can settle them very quickly to earn their fee and
then move on to the next case. Unfortunately for you
(the consumer) this “volume” approach is often not in
your best interest.

And finally, I wrote this book because, frankly, it saves
me a lot of time speaking to prospective clients and ac-
cident victims who contact my office. There’s a ton of
information in this book that can answer many of the
questions I receive each day from people who call me.
I cannot, and will not, take on every case. Each month
I turn down good cases that do not meet my case selec-
tion criteria. Therefore, this book can also help you decide
whether your case meets my criteria.
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But if you should choose to handle your own claim
then this book will help you navigate through the claims
process when dealing with the insurance company. Even
if I do not accept your case, I consider it my duty as a
lawyer to educate consumers about the claims process
so they do not fall prey to the insurance company, or
make the wrong choice when hiring an inexperienced or
unqualified attorney.

Most law firms or attorneys who specialize in car ac-
cident cases will offer you a “Free Consultation.” Many
times, particularly in the volume practices, at the initial
consultation the attorney will engage in pressure tactics
to convince you to sign on the dotted line.

This book will arm you with the knowledge and in-
formation necessary for you to make a smart decision
about hiring a lawyer before you are subjected to the
pressure tactics of a smooth talking lawyer.

If you've been injured in an accident and you are look-
ing for an attorney to help you, then you owe it to your-
self to read this book.

This Book Is Not Intended to Give Legal Advice

I wouldn’t be worth my salt as a lawyer if I didn’t in-
clude the appropriate legal disclaimer. Therefore, I have
to make it clear that this book is not intended to give
legal advice. Nor is it intended to substitute for legal
counsel about your case. I am prohibited from giving
you legal advice about your case unless you hire me or
my office and we agree in writing to accept your case
and work on your behalf.

I wrote this book for informational purposes only.
That is, this book should be used by you to gather as
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much information as necessary to help you understand

the claims process and to help you make smart decisions
about your accident case. If you should wish to hire me
or my office for your case, then you can read further in
the book about our case selection criteria.



Chapter Two

What is a Personal Injury or Accident Case?

Exactly what does it mean when a
lawyer says he or she handles “personal
injury” or “accident” cases? A personal
injury case, accident case, slip and fall,
or wrongful death case, is any type of
case involving a situation where a per-
son has been injured, disabled, maimed
or killed due to the carelessness of
someone else.

The law has a special name when someone’s careless-
ness causes injury or death to another person-it is called
negligence. If someone is careless and his or her negli-
gence causes damage only to another person’s property
(e.g., car, truck, equipment, home, etc.) but doesn’t cause
someone to be personally injured, then this is called a
“property damage case” and not a personal injury case.

Many personal injury attorneys, including myself,
will not handle a property damage case unless the per-
son whose property has been damaged has also suffered
injuries to their body that require some type of medical
attention. Lawyers who have experience handling these
“personal injury” or “accident” cases have an under-
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standing of how to gather the specific evidence that will
be needed when you present your claim to the insurance
companies, and know how to prove your claim in court
if and when it’s necessary.

The evidence that personal injury lawyers gather usu-
ally includes statements and testimony from witnesses,
medical and financial records, photographs, expert re-
ports, exhibits and illustrations. The personal injury at-
torneys who collect the most money for their clients have
strong negotiating skills and are great at communicating
with the insurance company claims representative.

The lawyers who specialize in this area of the law are
usually very familiar with the rules governing insurance
contracts, claims handling, court procedure, the law of
negligence, and proving damages. A good personal in-
jury lawyer should also have extensive knowledge in
different fields of study. These may include accident re-
construction, medicine, vocational rehabilitation, bio-
mechanics, economics and engineering. Many times the
information in one or more of these fields is necessary to
prove the case in court or it may simply help the lawyer
achieve the best result that is possible for your case.

“To collect money in a personal injury or accident case you
must not be the person who caused the accident.”

And finally, a good personal injury lawyer should be
capable of arguing and presenting cases in court, espe-
cially in front of a jury. Lawyers who try personal in-
jury cases in court, particularly in front of juries, must
have above average trial skills, extensive experience
and hard-earned intuition. The best personal injury at-
torneys must also have excellent persuasion and oratory
skills when presenting the case in court so that jurors
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will be motivated to decide the case in favor of the attor-
ney’s client. It is also important that the personal injury
lawyer have extensive experience in trying accident cas-
es. When you have to go to trial you don’t want a lawyer
who does a little bit of everything. You want someone
who only practices in personal injury and accident law.

Because of the nuances involved with personal injury
law, it is not sufficient that the lawyer usually tries other
types of cases (like criminal defense or divorce trials). A
lawyer who has experience trying personal injury cases
in front of juries and getting good results can usually
command the highest settlement offer from the insur-
ance company when compared with a lawyer who has
never or rarely tried such a case.
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Chapter Three

You Entered Into a War Zone As Soon
As You Were Injured

Did you know that the day you were injured you
entered a war zone with the insurance industry?

Over the past 30+ years, the insurance industry has
spent billions of dollars on advertising to spread false
and misleading information about car and truck acci-
dent claims. They want people to believe that the justice
system is out of control and that people who file law-
suits are getting millions of dollars for minor injuries.

However, these lies simply are not true. The insurance
companies’ propaganda has created a false perception
among the public that the judicial system needs fixing.
Unfortunately, this “misinformation” spread by the in-
surance industry has had an enormous negative influ-
ence on juries and their verdicts.

These days juries are extremely skeptical of people
who file lawsuits that claim money for “pain and suf-
fering.” Many people who wind up on juries believe
the myths that are told by the insurance industry. This
can be a huge obstacle to achieving justice in your case,
even when your injuries are severe and the person who
caused your injury was obviously negligent. Lawyers
who handle these cases have learned over the past few
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years that it is much more difficult to achieve justice for
their clients.

Insurance adjustors receive extensive training on how
to save their companies money by paying you as little
as possible, and not necessarily on how to examine your
claim properly and pay you a fair settlement. You would
probably be surprised to know that many insurance
companies reward their adjustors with bonuses or pro-
motions based on how much money that person saves
the company each year by not paying claims to injured
people, rather than how many claims are settled.

Claims adjustors will try to pay you as little as pos-
sible by using one or a combination of several of the fol-
lowing tactics:

Using Delay

Insurance adjusters are masters of using delay tactics
to wear people down. They know that most people will
at some point throw up their hands and say “Enough!”
while finally accepting the company’s last offer, just to
be done with the whole process.

Requesting Unnecessary Information

Another method is when the adjustor makes repeated
requests for “documentation” even if the information
will have little or no bearing on the amount that will be
offered in settlement.

Repeated requests for unnecessary documentation can
easily frustrate people and wear them down so they're
more likely to accept a lower settlement offer.
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Disputing the Medical Treatment

One way the adjustor will minimize your claim is to
dispute or question your need for medical treatment,
despite having no medical training! (Even if the treat-
ment is prescribed by your own doctor!) Many times it
does not matter to the adjustor that your treatment has
been recommended by a reputable licensed physician.

“Nickel & Dime” the Medical Charges

Many times the adjustor will only agree to “accept”
70, 80 or 90% of your past medical charges, while hav-
ing no medical background to support such a position.
By “nickel and diming” the consumer, the well-trained
adjustor knows that most people will not hire a lawyer
to challenge a small portion of the medical bills.

Tell You Not to Hire an Attorney

Other times the insurance company will try to per-
suade you that you don’t need to hire an experienced
attorney. They will falsely tell you that any money you
receive will go only to the attorney. Still other times the
adjustor may threaten to “deny” or “lowball” the claim
if you hire a lawyer.

Misrepresenting Insurance Policy Benefits

Sometimes the adjustor will lie to you about the
amount of insurance coverage that is available to you.
Or worse, the adjustor doesn’t even tell you that the in-
surance coverage or certain types of benefits even exist.
This tactic may also be used to entice you into accept-
ing a smaller settlement than what would otherwise be
warranted.
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Acting as Your Friend

There are times when the claims adjustor will try to
act like they are your friend and make it appear that she
is watching out for your best interests when in fact she is
not. Sometimes the adjustor will give you advice about
the type or frequency of your medical treatment, and
then decide later on not to pay for the treatment because
it is “excessive.”

Making False Promises

There are times when the adjustor will make promises
to you that he or she knows can’t be met. For example,
one insurance company promised an injured person
that they would continue to pay her medical bills every
month until she recovered. This went on for four months
until the adjustor decided that four months of treatment
was enough. The problem was that the person didn’t
tind out about the insurance company’s decision to stop
paying until she had racked up many more months of
medical bills!

These are just some of the tactics that the insurance in-
dustry uses to frustrate and wear down injured victims
so that they will accept less money for their injuries.
And to a large extent, the industry has been successful.

The strong backlash created by the insurance industry
against our justice system is a very strong movement in
many parts of our country. The movement has a name,
it is called Tort Reform. The success of the Tort Reform
movement has made the insurance industry even more
confident in withholding fair settlements until you con-
vince them that you are ready, willing and able to go
to trial.
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But do not be discouraged. You CAN achieve fair

compensation for your injuries and beat the insurance

industry at their own game. But it may take time and
effort.

Case Study

Insurance Company Nailed for Engaging In lllegal Claims Practices

Some insurance companies use fraudulent tactics to
trick accident victims into accepting very small settle-
ments. Take one of the largest companies in America,
Allstate Insurance Company, for example. This carrier
had a policy of deceiving accident victims into believing
that they were looking out for the best interests of the
injured person when settling the claim.

In 1997, Janet Jones was severely injured when a teen-
ager ran a stop sign and t-boned her vehicle. The impact
of the crash hurled Jones’s minivan onto its side. A de-
fective seatbelt caused her to be partially ejected from
the van. She sustained severe head and facial injuries,
including the loss of an eye. The medical expenses from
her initial hospital stay grew to more than $75,000, ex-
ceeding the $25,000 liability limit on the teenager’s All-
state policy.

Three days after the accident, Allstate claims adjust-
ers contacted Jones with a form letter promoting its
“Quality Service Pledge.” Allstate said it would serve as
Jones’s claims representative for the accident. Allstate’s
claims adjusters continued to contact Jones and asked
the Jones family to “trust” Allstate and reaffirmed the
company’s commitment to make an “appropriate offer
of compensation” for her injuries. However, Allstate ad-
justers cautioned the Jones family that Allstate would
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not continue to represent them in the claims process if
they retained an attorney.

Allstate then falsely told Mrs. Jones that she needed
to settle with the company for the amount of the teen-
ager’s policy limits. But by doing so, Mrs. Jones would
have relinquished her claim against the manufacturer
that made the defective seat belt, causing her to lose vir-
tually hundreds of thousands of dollars in settlement
proceeds.

By settling with Allstate, Mrs. Jones” settlement only
benefited the insurance company. After Mrs. Jones filed
suit against Allstate, her attorney obtained the compa-
ny’s training manuals. These materials showed that All-
state’s adjusters were instructed to bilk injured citizens.
They were trained to contact accident victims immedi-
ately after the accident and then portray themselves as
representatives for the claims process.

Allstate also had a policy of routinely sending accident
victims a letter promising a “Quality Service Pledge”
with a brochure telling accident victims that they “do
not need attorneys to receive fair treatment or a fair
settlement.” Allstate’s explicit goal was to remove attor-
neys from the claims process entirely so it could pay out
less money to claimants and thereby increase its own
revenue.

The State Supreme Court ruled that Allstate engaged
in the illegal practice of law by advising Mrs. Jones to
accept a settlement that only benefited the company.?

Fortunately, Mrs. Jones was allowed to recover dam-
ages against this insurance company. There have been
more than 50 similar lawsuits filed against Allstate for
its claims practices nationwide.
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Chapter Four

Do You Really Need an Attorney
for Your Accident Case?

Ok, you've been hurt in a car wreck or have sustained
some other type of injury. There isn’t a lot of visible
damage and you really just have one or two minor in-
juries that required you to miss a day or two of work
and maybe you had a couple hundred dollars damage
to your property.

You've seen all the advertisements on television from
the “heavy hitters” and “one call that’s all” guys and
you're wondering if you should call one of these per-
sonal injury lawyers to help you. Should you? Do you
need to hire a lawyer? Nope, nada, nein, nin, no.

You probably don’t need to if the injury is very small
and limited, and you are good at negotiating, keeping
track of deadlines, doing light paperwork and are will-
ing to learn a little bit about your injury and the claims
process.

That’s right-the author, a personal injury lawyer,
is suggesting that you not call a lawyer. Sounds crazy
doesn’t it? But here are the facts. Many of the attorneys
you see advertising on television don’t really care about
your claim. And most of these law firms don’t even have
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a lawyer negotiate your claim with the insurance ad-
juster. These small claims are usually just relegated to a
paralegal, or assistant.

In a conversation with one of my good friends, Ka-
tie, who is a claims adjuster for one of the largest in-
surance companies in the world, we were talking about
these television law firms (from now on I'll just be
calling them ”injury law mills”) and how they handle
small claims for their clients. We were both discussing
how most small claims could be handled easily by an
informed person without the need for an attorney. And
how the outcome could be better than hiring an attorney
because of the small amount of the claim and how the at-
torney’s fees would eat up the settlement amount.

As an adjuster who works with thousands of claims
each year, and hundreds of attorneys, paralegals and as-
sistants, Katie had this to say about these “injury law
mills”:

“Most of the attorneys at these firms don’t give
a cr*p at all, they just want to settle and move
on.” — Katie F., insurance adjuster

Is this the type of representation that you want? Proba-
bly not. Can you do just as good by yourself? You betcha!

If your claim is just for very minor injuries, and only
a small amount of property damage has occurred, then
by all means you can handle the claim by yourself. (Per-
sonal injury lawyers across the country will be sending
me hate mail for saying that.)

If you do have a small case though, this book can help
guide you.
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If you feel comfortable gathering evidence and re-

cords to support your claim and negotiating with the in-

surance adjustor, then you may not need the assistance
of an attorney.

However, the bigger the case the more likely you
will benefit from using an experienced attorney. That
is, in a bigger case you will likely recover more money
for your injuries with the assistance of a lawyer than
without (even after subtracting the lawyer’s fee).

Why is this so? Because the attorney has specialized
knowledge and the legal authority to go to court, thereby
forcing the insurance company to incur more expense by
having to hire its own attorney(s).

The experienced personal injury attorney usually
has a better understanding of what the claim is worth
and then can often effectively communicate the value
of the claim to the insurance adjustor. Unless you're in
the business of settling and litigating injury cases, the
person without an attorney may be at a serious disad-
vantage when dealing with a seasoned insurance claims
representative.

Before you decide on whether to hire an attorney...

Did you know that a 1999 study found that insurance
companies pay higher settlements to injured people
who use an attorney than those who do not?

Yes, it’s true. In 1999 the insurance industry performed
a study to find out if people who had accident claims
received more money in settlement by using an attorney
than people who settled on their own. The study was per-
formed by the Insurance Research Council, a non-profit
organization that is supported by leading property and
casualty insurance companies across the United States.
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The primary mission of the IRC is to advance the in-
surance industry’s view on matters crucial to insurance
companies.

The IRC found that people who used an attorney re-
ceived on average 3% times more money in settlement
than those individuals who settled on their own.

Often times accident victims are told by the insurance
adjustor that they shouldn’t hire a lawyer because they
will receive less money in settlement. This study shows
that this simply is not true.
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Chapter Five

How Do You Determine the Value
of a Personal Injury Case?

There is no magic formula or process by which some-
one can predict with certainty the amount of money that
a personal injury case may be worth. If there were, then
society wouldn’t have a need for personal injury lawyers.

One could simply apply the “formula” to come up
with the value of a case. And if this happened there
would be no need for a trial. Yet we know that trials are
necessary when the two sides cannot agree on the value
of a case.

Generally speaking, a case is worth the amount of
damages inflicted on the person who has been injured.
These damages may be easy to calculate, like past and
future medical charges, lost earnings, lost earning ca-
pacity, and property loss. But the law also states that the
injured person has the right to recover compensation for
other “intangible” harms.

It is these “intangible” harms that are more difficult to
calculate, and they usually include pain, agony, disabil-
ity, loss of enjoyment, inconvenience, and mental an-
guish. The intangible harms are purely subjective, dif-
ticult to determine and often vary among the people (or
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jurors) who are deciding the case. Ultimately, the value
of a case is determined by the jury (or judge if the case is
tried to the court).

After a case arises, the injured person’s attorney and
the at-fault person’s insurance company (and the de-
fense attorney if the case is in litigation) are continually
trying to evaluate how a jury might see the case and
how much money a jury might award. Then each side
will assign a value or a value range, and try to negotiate
a settlement close to or above each side’s own range.

Often times it may take many months or years before
the value of a case can be adequately assessed. One rea-
son for this is because of the slow progress of the per-
son’s recovery or rehabilitation. Another reason is due
to the complexity of the injury or condition which may
cause a significant delay in a firm diagnosis by the treat-
ing physician.

In many instances a case should not be settled or re-
solved until the person obtains maximum improvement
following the accident, and this can also contribute to
the delay of achieving a reasonable resolution of the
case.

Other important factors to consider include the type,
extent and frequency of past medical treatment and the
need for future treatment.

When I evaluate a case, I also rely on several other
factors to help me determine the case value. These fac-
tors may include, but are not limited to:

+ the client’s likeability as a witness
+ his or her credibility

+ the facts of the accident
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the extent and permanency of the injuries

+

+

the client’s age

whether the client missed time from work

+

the identities of the at-fault insurance company and its
defense attorney

+

specific legal or evidentiary issues involved in the
case

+

+ the county or venue where the case has been or will
be filed

+ the amount of settlements and verdicts for similar
types of cases that I and other lawyers have handled
in the past.

You should note that no two cases are alike, even if the
accident and/or injuries involved are nearly identical.
This means that the evaluation of two cases which ap-
pear to be similar on the surface may actually produce
widely different evaluations due to the other factors
listed above.

Evaluating personal injury cases takes a lot of knowl-
edge, experience and some hard-earned intuition.
Without these traits you may be at a serious disadvan-
tage when negotiating with the insurance adjustor.
And unless you are in the business of evaluating and
settling personal injury cases for a living, you should
look to an experienced personal injury attorney for
guidance.
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Chapter Six

The Legal Process for Personal Injury Cases

Often times trying to negotiate a reasonable settle-
ment with the insurance company is a waste of time.
More and more insurance companies are taking a very
aggressive stance in settling accident claims. Certain
carriers have a reputation for making unreasonably low
settlement offers, even if the injuries are severe.

Many times the insurance companies use pre-lawsuit
negotiations to find out as much as possible about you,
your lawyer and your doctors. This can result an unfair
advantage for the insurance company not to mention a
complete waste of time and effort for you.

For these reasons, it may be advantageous to file a
lawsuit immediately and then continue negotiating the
claim if possible. Once a lawsuit is filed, the court will
set certain deadlines including a trial date. These dead-
lines, and in particular a trial date, can help motivate
the insurance company to make reasonable and diligent
attempts to settle the case.

To start a lawsuit, papers must be filed in court and
a filing fee paid. These papers are called a “summons”
and “complaint.” When a person files a lawsuit he or
she is called the “plaintiff.” The person or corporation
that is being sued is called the “defendant.”
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The plaintiff must personally serve a copy of the sum-
mons and complaint on the defendant. (Personally serve
doesn’t mean that you actually have to hand the sum-
mons to them yourself. Don’t worry-that is what process
servers are for.) You only have a certain amount of time to
settle your case or file a lawsuit and then personally serve
the defendant.

In Tennessee this time is usually only one year from the
date of the accident. And in Mississippi this time is usu-
ally two years from the date of the accident. This dead-
line is called the “statute of limitations.” (Please note that
there are some exceptions to these deadlines that may
cause the statute of limitations to run out earlier in some
cases.)

It is a dangerous practice to wait to settle your claim
until right before the statute of limitations period expires.
If you have to file suit right before the deadline and you
cannot find the defendant or if you serve the wrong de-
fendant, your case could be dismissed and you get noth-
ing. For this reason, you should not wait to hire an attor-
ney until right before the statute of limitations is about to
expire. In fact, many attorneys, including myself, refuse
to accept a case where there may be insufficient time to
investigate the case, file suit and locate and personally
serve the defendant. After the lawsuit is filed and the de-
fendant is served, both sides participate in a process of
asking for and exchanging information about the case.
This process is called “discovery.”

Each side is allowed to investigate what evidence and
witnesses may be used at trial. The discovery process
may entail sending or answering written questions
(called interrogatories) and requests for documents and
other tangible materials that are relevant to the case. The
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defendant’s attorney will also be allowed to access your
medical records and work history, including your finan-
cial records.

The discovery process may also include depositions. A
deposition is a face-to-face meeting where the attorneys
are allowed to ask a witness questions under oath while
a court reporter transcribes the session. Any witness
that may offer testimony at trial can be deposed, includ-
ing you, your doctors, and your friends and family. If
your deposition is requested, it is very important that
you prepare for this with your attorney. Your conduct
at the deposition can influence the value assigned to the
case and also affect the likelihood of whether the case
will settle before trial.

When a lawsuit involves a claim for personal injuries,
the other side may be permitted to have their own doc-
tor examine you. Therefore, the discovery phase may
also include a request by the other side that you submit
to a medical examination and/or psychological evalua-
tion. There are specific criteria to be satisfied before an
involuntary medical examination of the plaintiff is al-
lowed. In my office, we have a fairly specific stipulation
that must be signed by the other side which imposes
several conditions and restrictions on how the examina-
tion may proceed.

Depending on which county your lawsuit is filed in
and the complexity of the case, the discovery phase can
take many months or sometimes years. When discovery
is completed, and each side knows what evidence will
be offered at trial, this is the time when the parties may
conduct settlement discussions.

Sometimes the parties will engage in alternative ways
to resolve the case, like mediation. In mediation, the par-
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ties agree to hire a retired judge or an experienced attor-
ney who will assist the parties in reaching a settlement.
Mediation is voluntary and nonbinding (unless a settle-
ment is reached). A mediation session is also confiden-
tial, so anything that is said during the session cannot be
used at trial. Many times mediation can be used to suc-
cessfully resolve a case. Mediation sessions can occur in
one day or last several days depending on the size and/
or complexity of the case.

If you fail to settle the case after discovery has ended,
the case will then proceed to trial. Each side has the op-
tion of trying the case before a judge or jury. If a jury is
requested by one side, a jury demand may be required
to be filed in court and a fee must be paid.

The court rules usually require that certain documents
must be filed and exchanged within 30 to 60 days before
the trial date. These documents may include witness
and exhibit lists, motions, trial memorandums, and jury
instructions.

What Happens At Trial?

At trial there are certain steps that occur leading up to
and during the actual trial. Most people are often scared
and nervous when it comes to going to court for trial.
And this is for good reason. The courthouse is as foreign
a place as most people could imagine. There are armed
officers guarding the entryways, metal detectors, court
reporters, judges in robes and special rules that must be
abided by. Rules that you, as an ordinary citizen, don’t
normally come across. Rules such as contempt and

perjury.
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I want each and every one of my clients to feel as com-
fortable and at ease as possible when they enter the court-
house. For me this begins by helping them understand
what will actually happen during the jury trial process.

THE 8 STEPS THAT OCCUR AT JURY TRIAL

1. JURY SELECTION (also called Voir Dire by
lawyers and judges)

Both sides have an opportunity to try to select the ju-
rors who will decide the outcome of the trial. The judge
will introduce himself to the potential jurors and give
them basic information regarding what type of trial they
will be hearing. Basic questions will be asked of the ju-
rors by the judge, and those who he determines to be
unqualified to be on the jury will be released from the
jury pool. After this the lawyers for each side will be al-
lowed to question the potential jurors. These questions
can range from the boring and mundane all the way to
in-depth and personal. After the questioning the attor-
neys will be allowed a certain number of peremptory
releases in which they may release a potential juror from
the pool for any reason. This is followed or done at the
same time as releases of jurors for cause. (For cause re-
leases occur because a juror may be found to have issues
that would not allow him or her to act as an impartial
juror.

2. OPENING STATEMENTS

The attorneys for both sides are allowed time to tell
the jury what the facts and evidence of the case are. Each
side gives information that shows their case in the best
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possible light. The Plaintiff’s attorney starts first, and
the Defendant’s attorney goes next. Each lawyer will
outline their case and tell the jury what they will hear
during the trial. During the opening statement neither
attorney is allowed to be argumentative towards the
other side.

3. PLAINTIFF’'S WITNESSES

This is where you get to call witnesses that will help
you in your case. All witnesses are first sworn in and then
take the witness stand. Your attorney will first examine
(question) the witness and have them testify as to what
they saw, heard, or know about. Then the defendant’s
lawyer gets a chance to cross-examine (question) the
witness where he will try to disprove or weaken the wit-
ness’ statements. Finally, your attorney will be allowed
to ask the witness questions about any issues that might
have been raised when the defendant’s attorney cross-
examined him.

This is the point in a trial where the most objections
will be made by the defendant’s attorney. The defen-
dant’s attorney will likely object to both questions and
answers that are asked and given by the witness. Of-
ten times these objections are only made to attempt to
throw the witness off or to rattle them and make them
self conscious of their testimony. It is good to note that
most objections to testimony and questioning in a trial
will be done by the defendant’s attorney rather than
your attorney.

4. WITNESSES FOR THE DEFENDANT

After all the plaintiff’s (your) witnesses have been
called and testified it will be time for the defense to call
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their witnesses. Here the questioning is exactly like the
witnesses for the plaintiff with the only exception being
that the defendant’s attorney starts the questioning of
the witness and your attorney does the cross-examining.

5. JURY INSTRUCTIONS

The judge reads the instructions to the jury regarding
what rules they must abide by in coming to a verdict.

6. SUMMATION or CLOSING ARGUMENTS

Each attorney has a chance to give a final speech to the
jurors giving the reasons they feel that the jury should
tind in favor of their client. The lawyers summarize the
evidence they have presented at trial, and emphasize
important points the jury may have missed or forgot-
ten. Here the Plaintiff goes first and the Defendant goes
next. But the plaintiff is usually allowed to make a final
argument.

7. VERDICT

After closing arguments the jury will leave the court-
room and begin deliberations. Deliberations could last
as little as 30 minutes or as long as several days. When
a verdict is reached all parties will be notified and court
will reconvene in order for the verdict to be read and
entered into the record.

8. AFTER THE VERDICT

The case usually doesn’t end after the verdict. And
even if you receive a verdict in your favor and money is
awarded to you by the jury you usually will not see any
of it right away. The losing party at trial will generally
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make a motion for a new trial or will appeal the verdict.
The Appellate process can take years to work through.
And if an appeal is made then you will not receive any-
thing until the appeal is finished. During this time your
attorney is still working to make sure that your case is
upheld.

Although I have simplified the steps that occur, this
is basically how the procedure of a jury trial goes. It is
important to mention that it can take years before your
case ever even makes it to a trial. But if you do go to
trial you need to be prepared for what will occur.
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Chapter Seven

How to Choose the Right Attorney
for your Accident Case

If you've ever browsed through the “yellow pages”
of the local phone book, you'll find a lot of advertise-
ments (sometimes dozens of pages) for personal injury
attorneys.

These ads usually say the same things:
“We’re the Heavy Hitters!”
“Free Consultation”

“No Recovery, No Fee”

“We’ll Protect Your Rights!?’’
“Aggressive Representation!”

“Settlements in 30 Days!”

“One Call, That’s All”

““No Recovery — No Fee”’

How on earth does someone who has nev-
er had to hire an attorney wade through all of
these ads and find a qualified personal injury
attorney, let alone someone that is good?
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Finding a good personal injury attorney can be chal-

lenging, but not impossible. Here are some guidelines,

which if followed, should make your search easier and
also relieve some anxiety.

Choose an attorney who specializes
in personal injury.

There are many attorneys who represent personal in-
jury clients in addition to other practice areas, such as
divorce, criminal defense or real estate. You should pick
an attorney whose practice is devoted 100% to personal
injury law. The field of personal injury is too complicat-
ed for a “generalist” or “part-time” lawyer to master. If
you needed surgery on your shoulder, would you rather
see a “general” surgeon who performs surgery on many
different areas of the body, or a surgeon who only per-
forms shoulder surgery? Most people would choose the
specialist. Don’t take chances with your personal injury
claim by hiring a “generalist.”

Choose an attorney who demonstrates
expertise in the field of personal injury law.

There are too many different types of the law for any
one attorney to claim specialty in multiple areas. No one
can do everything well. Most people want to see a spe-
cialist. The same is true for lawyers. The field of person-
al injury law is complex, with subtle nuances that could
mean the difference between recovering a few hundred
dollars versus several thousands of dollars. The attor-
ney you choose should limit his or her practice exclu-
sively to personal injury law.

Does the attorney write about personal injury?
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Has the lawyer lectured or taught other lawyers
about personal injury law?

These are good signs that the lawyer is a personal in-
jury specialist.

Choose an attorney who understands the medi-
cine involved in your case.

This is a no-brainer, right? But you would be very sur-
prised at how many attorneys who claim specialty in
personal injury have little understanding of the medi-
cine and treatment involved with the client’s injury.

For example, take a case involving neck and back in-
juries. These types of injuries can be difficult to prove in
court because spine medicine is extremely complex and
the diagnostic imaging may show very little or nothing
at all. Yet this area of medicine has also made enormous
strides and advances just in the last ten years. There are
now new diagnoses in the area of spine medicine that
literally did not exist a few years ago, not to mention
new treatments and minimally invasive procedures that
have been created due to advancements in technology.

If you have a neck or back injury claim, you obvi-
ously want an attorney who understands spine medi-
cine so proper treatment and diagnoses can easily be
pursued or presented to the insurance company in ne-
gotiations, or made part of a persuasive presentation
to a jury on your behalf. You would be surprised at
how few personal injury attorneys really understand
this area of medicine, yet neck and back injury claims
make up the bulk of accident cases that exist in Tennes-
see and Mississippi.
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Choose an attorney who actually goes to trial.

I know, I know. If you're like most people who have a
claim for injuries, you’d rather not have to go to trial. So
why pick an attorney who actually does regularly try in-
jury cases? To understand why this is such an extremely
important factor when choosing an attorney you have
to understand the business of insurance and why claims
are settled.

Essentially, the insurance company is in the business
of “risk.” That s, it accepts your money with the promise
that it will pay you money if you encounter certain risks
of harm or damage. The risks are usually low, which is
why the insurance company can earn enormous prof-
its. When it comes to paying a claim, the company only
pays a “settlement” if there is a “risk” that the company
may have to pay more if the person files a lawsuit and
goes to trial.

Attorneys who regularly go to trial increase the in-
surance company’s “risk” that it might have to pay
much more money if the jury awards more than the last
settlement offer. Insurance companies regularly keep
lists of the personal injury attorneys who do go to trial.
These are the attorneys who can command premium
settlement offers compared to attorneys who do not go
to trial.

Simply put, the insurance company will pay more
money to settle a case if there’s a greater chance that the
attorney will try the case in court. That is why having an
attorney who has a reputation of going to trial can actu-
ally increase your chances of avoiding trial.
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Choose an attorney who wins at trial.

This goes without saying. An attorney who gets results
at trial is the insurance company’s worst nightmare. The
carrier will pay much more money to settle a case if the
injured person’s attorney has a track record of winning
at trial than if the attorney does not. Choose an attorney
that knows how to win.

Beware of attorneys who actively solicit you.

You should be cautious of attorneys who contact you
in writing just after you or a loved one has been injured,
maimed or killed in an accident. Most state bar associa-
tions, including Tennessee and Mississippi, have rules
against attorney solicitation, or at least have very strin-
gent limitations on this sort of activity. I have no respect
for attorneys who feel the need to cross the line by ac-
tively soliciting clients right after the accident. If an at-
torney engages in this sort of unethical behavior it may
give some indication how that attorney might perform
in your case.

Be cautious of attorneys who advertise on TV
or take out big flashy ads in yellow pages or
other publications.

I'mnotsaying thatall attorneyswhoadvertisearebad.In
factit’s likely that you’ve seen one of my ads on television.
But did you know that many of the TV and yellow page
ads for lawyers are paid for by attorneys who have never
actually tried a personal injury case in court? In fact, some
of these advertisements are created by law firms that have
a “policy” of always settling their cases without ever filing
a lawsuit!
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If you were an insurance adjustor who knew that a

particular attorney or law firm always settled short of

trial, would you ever increase your offer for fear that a
jury might award more?

Understand bar association referral lists.

Many local bar associations operate a “referral list”
where consumers can get the name of an attorney. Just
understand that the lawyer has signed up and paid a
fee to be included on the referral list. Some but not all
of these referral lists don’t bother to check or verify the
attorney’s experience with the type of case that is being
referred.

The likeable lawyer is not enough.

There are many people who choose to hire an attorney
based solely on whether the attorney is likeable. I know
of some very personable and likeable lawyers who claim
to do personal injury law, but whom I would never rec-
ommend based on their limited experience and expertise.

It is important that you like your attorney, or at least re-
spect him or her, but it should not provide the only basis
for your hiring decision.

Choose an attorney who you
feel comfortable with.

You should feel comfortable with the lawyer and his
or her ability to communicate with you. Does the attor-
ney seem credible and trustworthy? Does the attorney
explain everything to your satisfaction, or does he ex-
plain why an answer to a particular question can’t be
given at that time?
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Chapter Eight

What You Need to Know
About Lawyer Advertising

You need to know a few things about lawyer advertis-
ing. For example, if you look through the yellow pages
you'll see that the ads placed by attorneys all say es-
sentially the same thing. Very few of them actually give
good useful information to make it easier for you to
choose the best lawyer for your case.

Although the yellow pages are a good place to get
names of attorneys, you need to be aware of the follow-
ing points when it comes to lawyer advertising:

There is no rule which requires that the lawyer have
a minimum amount of experience handling the type of
case which the lawyer advertises his service.

Although the bar association has rules that gov-
ern lawyer advertising, it usually does not actively
investigate, restrict or determine whether each law-
yer who advertises is a specialist or has experience
with the type of case being advertised.

This means any lawyer can advertise that she is
a “divorce lawyer” or “personal injury attorney”
when that lawyer may have limited experience or
knowledge of that area of the law.
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There are virtually no restrictions on the differ-
ent types of law that the lawyer wants to advertise.
Therefore, you should be extremely careful about
choosing an attorney based solely on that attorney’s
advertising claim, whether the ad is in the phone
book or on television.

Any attorney can buy a big slick ad in the yellow
pages. The phone book company typically does not
verify the claims made in the ad.

In many cases the phone book company does not
even verify that the person is a licensed attorney in
good standing! Use caution.

A lawyer who advertises does not mean that that
lawyer will be handling your case. Some lawyers sim-
ply run advertisements and then refer out most or all
of the clients to other lawyers to do the work in ex-
change for a referral fee.

Such alawyer essentially acts like a referral broker.
Be especially cautious of ads placed by out of state
attorneys. Because of state licensing requirements,
these attorneys will usually have to refer the case to a
lawyer whoislicensed to practicelaw in Tennessee or
Mississippi since they aren’t actually licensed.

A lawyer who purchases full page ads in the yellow
pages, or pays for slick TV commercials, does not nec-
essarily mean that the lawyer is super successful.

Some lawyers who pay for such advertising oper-
ate a “volume practice” for the purpose of making
just a little money on the numerous cases that are
generated from the ad. Many times a “volume prac-
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tice” attorney tries to settle all or most of the cases to
earn the most amount of money in the least amount
of time. The only time you may see this lawyer is if
his face appears in the ad!

Some lawyers who run big ads to fill their “vol-
ume practices” will rarely even work on a case.
These lawyers farm out every aspect of the case to a
paralegal or legal assistant. The only time the law-
yer may even look at your case is after it has settled
and the lawyer wants to collect his fee!

Be cautious of lawyer ads that create unjustified
expectations. For example, if the lawyer advertises
that he can obtain “Fast Settlements in 30 Days,”
he probably never goes to trial and settles cases for
far less than what they are actually worth. In most
cases, good settlements take time and effort.

Sometimes the lawyer’s advertising can negatively
affect your own case.

If your case goes to trial and jurors recognize your
lawyer from his advertising, it may undermine
your lawyer’s credibility during trial. Do you want
jurors to remember your lawyer as the one who can
get “BIG MONEY DAMAGES!!” or “FAST SETTLE-
MENTS $$$” for pain and suffering?? Jurors watch
television, too, you know!

Lawyer TV Ads: A word to the wise...

Did you know that there are companies that offer pre-
written and pre-shot TV commercials for personal in-
jury attorneys? You've probably seen one. Sometimes
a famous actor is used (like Robert Vaughan, William
Shatner or Eric Estrada). Other times an attractive man
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or woman is shown speaking behind a desk or holding
a legal book or doing something else to act like a lawyer.
The person says something like, “If you've been in an
accident, get the money you deserve. Speak to an attor-
ney for free. Call 1-800-XXX-XXXX.”

What you need to know is that many times your call
is routed to a call center that randomly sends your call
to the next attorney “in line.” The next one “in line” is
an attorney who has actually paid a hefty fee to be on
the “list.” Any attorney with enough money can pay to
be on the list, including attorneys who have never tried
a case in court. Many times the attorney who has paid
the fee is not necessarily the most experienced lawyer
for your case.

Now, I'm not saying that all attorneys who use TV
advertising are inexperienced. But you should not rely
on TV advertising alone when choosing a lawyer. Just a
word to the wise.

Case Study
TV Personal Injury Lawyer Fails Client

Here’s a sad story about a lawyer who advertised on
TV in Rochester, New York. The attorney, Jim Schapiro,
ran aggressive TV commercials which promised to ob-
tain large financial settlements for victims, referred to
himself as “the meanest, nastiest S.O.B. in town,” and
claimed to have aggressive courtroom prowess. Schap-
iro, who called himself “The Hammer,” had law offices
in the states of New York and Florida.

In 2002, one of Schapiro’s clients, Christopher Wag-
ner, sued Schapiro for malpractice. Mr. Wagner had
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been injured in a car accident and had responded to one
of Mr. Schapiro’s television ads. Mr. Wagner alleged
that he had incurred medical bills of $182,000 but that
Schapiro’s firm advised him to accept a settlement of
only $65,000 from the driver and then promised that he
could get more money by filing suit against the state of
New York. It turned out that the state had no liability for
the accident and Schapiro never pursued Mr. Wagner’s
case further.

In a video deposition, Jim Schapiro testified that he had
never tried a personal injury case in court and that he had
been living in Florida for the last seven years. Mr. Wag-
ner’s attorney also discovered that Schapiro’s Rochester
law firm staffed just one lawyer who had only tried four
cases. A New York jury found that Schapiro had engaged
in misleading and deceptive advertising and that he
committed malpractice. Schapiro was ordered to pay
$1.5 million to Wagner.

Consequently, in 2004 Schapiro was suspended for
practicing law for one year by the State of New York. In
2005, Schapiro was then suspended from practicing law
in Florida for one year. In 2004, four additional clients
sued Schapiro alleging that he had engaged in mislead-
ing advertising and had committed malpractice. There-
after Schapiro stopped practicing law and instead now
writes books for injury victims.

Is this the kind of attorney you want?
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Chapter Nine

What A Personal Injury Lawyer
Can Do For You

I can’t speak for every personal injury attorney, but I

can tell you what I do for my own clients in any given
case:

+

+

Initial interview with client

Educate and teach clients about personal injury
claims

Educate and teach clients about the litigation process

Gather written records and documents to support
the claim, including medical records, police report,
and employment records

Perform investigation of the client’s claim, includ-
ing gathering witness statements, photographs, dia-
grams, and physical evidence

Read and analyze the client’s own automobile insur-
ance policy to see what coverage is available to pay
for the client’s damages, like medical, hospital and
wage loss benefits

Meet and confer with the client’s own medical doc-
tors and other healthcare providers to fully under-
stand client’s condition
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Obtain specific reports from experts to support the
client’s claim

Analyze any pertinent legal issues that may affect cli-
ent’s case, like contributory negligence, assumption
of risk, comparative fault, etc.

File necessary claim forms with the at-fault govern-
mental agency

Analyze client’s own health insurance or governmen-
tal benefit plan to ascertain whether any money they
spent must be repaid

Analyze and address any liens asserted against the
client’s settlement recovery (various healthcare pro-
viders, insurers, governmental agencies may file liens
seeking to be repaid money for benefits already paid
to or on behalf of the client)

Contact  the  insurance  company  about
the claim and conduct periodic discus-
sions with the carrier about your case so that
appropriate reserves are set aside to settle the case

Conduct negotiations with the insurance adjustor in
an effort to settle the claim, either short of litigation or
short of trial

If a lawsuit will be filed, then prepare and draft the
summons and complaint to file in court

Perform investigation to locate the defendant so that
personal service of the summons and complaint can
be achieved

Arrange for personal service of the summons and
complaint on the defendant as required by law
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Prepare and draft written questions for information
from the other side (called interrogatories and re-
quests for production)

Prepare the client for his or her deposition

Prepare for and conduct the deposition of the defen-
dant and other lay witnesses

Meet with client’s physicians to prepare for their
own deposition requested by the defense attorney

Prepare to take the deposition of the defendant’s ex-
perts, including medical experts

Prepare the client for his or her medical examination
by the defendant’s medical experts

Answer questions and produce information and re-
cords requested by the other side

Review and analyze the client’s medical records and
billings

Hire other necessary experts to support or prove the
client’s claim, including other physicians, econo-
mists, engineers, vocational experts, etc.

Review and analyze expert reports about the client’s
case

File the necessary documents in court as required by
the judge, including witness lists, trial readiness, set-
tlement conferences, etc.

Prepare the client and other witnesses for trial
Create and prepare exhibits for trial

Organize records and other documentary evidence
intended to be introduced at trial
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+

Prepare for mediation and/or arbitration by organiz-
ing records and other documents for submission to
the mediator or arbitrator

Research and write briefs and file motions to keep out
or let in certain evidence at trial

Perform or participate in mock trials or focus groups
to prepare for trial

Try the case over the course of several days before a
judge or jury

Analyze verdict and research any issues that occurred
at trial

Write briefs or motions following verdict to obtain
post-trial relief, including motions for attorney fees,
or to overturn the verdict

Analyze trial record to determine if appeal is war-
ranted

Research and write briefs and motions if appeal is
filed

Negotiate subrogation claims asserted by client’s in-
surance company or governmental agency that pro-
vided benefits to client
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Chapter Ten

The 7 Deadly Mistakes That Can Kill Your
Memphis Accident Case

Over the years I have compiled a list of the 7 biggest
mistakes that can kill accident and injury cases.

The 7 Deadly Mistakes are as follows:
1. Waiting several days or weeks to receive medical care.

If you are really hurt in an accident, it is extremely
important that you promptly see the doctor. Sometimes
people will delay treatment following an accident, think-
ing that their condition or pain will gradually improve
or subside. When it doesn’t, and you see the doctor for
the first time several days or weeks after the accident, it
can be extremely difficult to prove that your injury was
caused by the accident and not something else. This is
a time when being “stoic” can actually hurt you if your
injury turns out to be more severe.

The more time that elapses following the acci-
dent before you first seek treatment, the more dif-
ficult it may be to prove that either your injury
was caused by the accident or that your injury is
severe enough to justify a claim for compensa-
tion. Jurors expect an injured person to see a doc-
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tor promptly after the accident, particularly if you
will be claiming compensation for that injury.

2. You are referred to a doctor by a lawyer immedi-
ately after the accident.

Jurors are highly suspicious of people who are referred
to a specific doctor by a lawyer immediately after the
accident, particularly if this is the first and only doctor
that was seen. Similarly, jurors are suspicious of lawyers
and doctors who have “referral” relationships that span
many years. If a doctor has treated many of the law-
yer’s clients in the past year, that doctor’s credibility
with jurors becomes highly suspect. Many times jurors
will reject the doctor’s testimony if they believe the doc-
tor has too close of a relationship with the lawyer.

There are exceptions, of course. For example, if your
lawyer sends you to a doctor for a “second opinion” or
if the lawyer suggests a group of specialists or doctors to
address your injury long after the accident has occurred,
then this is usually not a problem. It is perfectly accept-
able for your lawyer to hire a medical expert to examine
you for the purpose of assisting the lawyer’s evaluation
of the case or to testify in court as an expert. There are
no hard and fast rules here, so each case will depend on
its own facts.

3. You fail to obtain sufficient information at the ac-
cident scene and do not call the police.

If you fail to obtain accurate information about the
other driver, e.g., current address, driver license num-
ber, insurance information, etc., then this can cause sub-
stantial problems. How is the lawyer supposed to find
and locate the at-fault driver to file a lawsuit if you did



49
not obtain accurate information at the scene? Not calling
the police can also be a big problem, especially if there
is a dispute about who caused the accident. The police
officer will often take down pertinent information, obtain
statements from witnesses, and then file a report with the
appropriate department. The report can then be obtained
at a later date and used by your lawyer. If you have a
camera, taking photos of the vehicles and the accident
scene might also help.

4. You give too much information to the at-fault driv-
er’s insurance company right after the accident.

Often times the other insurance company asks you to
give a “recorded statement” and sign medical authori-
zations which allow it to request current and prior med-
ical records. This is a big mistake! You can make what
appear at first to be innocent statements, which then can
be used later on to minimize your injuries or undermine
your case. Giving the insurance company a medical re-
lease so it can go fishing into your past medical history
can also give it ammunition to deny your claim or mini-
mize your injuries. I wouldn’t do it.

5. You refuse to hire a lawyer, or delay hiring a lawyer,
when the injuries may appear serious.

If the claim is big enough to warrant the involvement
of a personal injury attorney, then it is usually prefer-
able to hire an attorney early in the claim. Often times
the personal injury attorney can spot potential problems
or anticipate defenses from the insurance company very
early on in the claim process and take efforts to avoid
them or minimize their impact. But if a client waits until
months or years after the accident, and certain mistakes
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or problems develop, the attorney is stuck dealing with
whatever has happened.

I usually have a handful of cases every year where had
the client hired me much sooner in the process it would
have made the difference of obtaining tens of thousands
of dollars more in settlement (and this is after deducting
my fee!).

6. You hide past accidents from your lawyer.

Once you begin a case, the other side is allowed to ex-
plore your past accident history to determine whether
your injury or condition could have been caused by an-
other accident. Usually the other side already has sub-
stantial information about your prior accidents.

The insurance industry regularly keeps an exten-
sive data base about people who have been in prior
accidents and asserted claims. If you hide a prior acci-
dent history, either from your lawyer or the insurance
company, this can severely damage your case if not
destroy it.

7. You hide past injuries or medical conditions from
your lawyer.

This should be obvious. You need to inform your law-
yer about injuries or medical conditions that pre-existed
the accident. If you saw a doctor before the accident you
can bet there is a written record (i.e., chart note) that de-
scribes it in detail.

If your lawyer knows about your prior medical history
in the beginning, then he or she can do something about
it or at least manage the case in an appropriate way to
minimize its damaging effect on your current case. But
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if you hide this information and your lawyer finds out
later on you will either lose your case or cause your
lawyer to fire you as a client.

These are the 7 deadly mistakes that I have found can
kill any injury or accident case. Avoid these at all costs!

As a bonus, here are three more “traps” that you
should avoid that could also damage your case.

Making damaging statements to your doctor and hav-
ing them show up in the records.

You need to be aware that any statement you make
to your doctor can show up in the medical records and
then be a permanent “record” in the case.

For example, describing your injury as “not that bad”
or describing the accident as “minor” or the collision as a
“bump” or “fender bender” can come back to haunt you
if your injuries turn out to be worse than first thought or
if your case ever gets in front of a jury.

Failing to make medical appointments or having
“gaps” in your treatment.

Clients who miss appointments or who stop and be-
gin treatment after several weeks or months can seri-
ously damage the case. Jurors don’t believe someone is
really that injured if that person misses a lot of medi-
cal appointments. It can also be extremely difficult to
prove that treatment received after a significant “gap” in
time following the accident was actually caused by that
accident. When people stop treatment for a significant
period of time, jurors tend to believe that the person re-
covered from their injuries.
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Misrepresenting your activity level.

Insurance companies routinely hire private investi-
gators to monitor people who claim they were injured
in an accident. With advances in technology (miniature
cameras and video recorders) it can be extremely easy to
record your public activities.

If you misrepresent your limitations or activity level
to your lawyer or your doctors, and the insurance com-
pany can show jurors contradictory “hidden camera”
footage, your credibility will be destroyed and so will
your case. Don’t do it.
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Chapter Eleven
“Top Ten Myths” Lists

Top Ten Myths About Auto Accident Claims

There is a lot of erroneous information out there about
accident claims. Here are my “Top Ten” myths:

Myth #1: You have to give a recorded statement to
the at-fault driver’s insurance company or your claim
will be denied.

You should never speak to the other driver’s insur-
ance company without the advice of an attorney.

Myth #2: You have to sign a medical authorization at
the request of the at-fault driver’s insurance company
so it can go fishing into your past medical history, or
your claim will be denied.

Doing this is a quick way to hurt your case.

Myth #3: If you submit a reasonable settlement de-
mand to the insurance company, you will get a reason-
able settlement offer.

The insurance adjuster isn’t your friend. He’s there
to save his company money. Don’t think you’ll get
a reasonable settlement offer because you're being
“fair” or nice.



54

Myth #4: The amount of your settlement should be
three times the amount of your medical bills (or four
times, or five times, etc.).

How much money you recover in your settle-
ment depends on much more than just your medi-
cal bills. A good lawyer will assess your case based
on several factors (which I've already included in
this book!).

Myth #5: The at-fault driver’s insurance company is
obligated to pay for your medical bills as they become
due.

Don’t think that they are “obligated” to do any-
thing except try to pay you as little as possible.

Myth #6: If you file a claim with your own auto in-
surance company, they will treat you better than the
at-fault driver’s insurance company.

This is probably the biggest myth of all. Just because
you are working with “your” insurance company
doesn’t mean that they are looking out for you. In fact
many peoples own insurance company will take ad-
vantage of them in order to save the company money.

Myth #7: If you get in an accident that was not your
fault, there will be enough insurance to pay for all of
your bills, lost wages and injuries.

This is especially false here in the south where we
have many non-insured or underinsured drivers.
Make sure that you carry plenty of uninsured mo-
torist coverage. I recommend that everyone carry at
least $1 million worth.
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Myth #8: You can expect to get the same settlement
that your cousin (or neighbor, or friend, or co-worker,
etc.) received for his or her accident claim with similar
injuries.
No two cases are alike. And just because someone
else with a similar injury received a large payment
doesn’t mean that you will.

Myth #9: The jury will give you money for all of your
past medical bills because your doctor says you were
injured.

Adjusters don't just cave in to doctor bills. You'll
need to prove that your injuries are real and the
medical bills necessary.

Myth #10: The court system is like a lottery for injury
claims that will help you get rich.

Suing someone isn’t like buying a winning pow-
erball ticket. The court system was set up to help
truly injured people receive compensation for inju-
ries. Don’t think that just because you sue someone
you're going to be rich.

Top Ten Myths About Personal Injury Lawyers

There are many myths about personal injury lawyers.
Here are what I consider to be the “Top Ten”:

Myth #1: All personal injury lawyers have basically
the same training and experience.

Myth #2: Any lawyer that graduates from law school
can try a personal injury case in court.
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Myth #3: All personal injury lawyers go to trial at
some point.

Myth #4: A personal injury lawyer that never goes to
trial can get just as good settlements as one that does go
to trial.

Myth #5: A lawyer who is good at “DUI” cases or “real
estate law” will also be good at personal injury cases.

Myth #6: The personal injury lawyer who advertises
on TV must be a great lawyer and super successful or
else he couldn’t afford the expensive commercial.

Myth #7: The personal injury lawyer who takes out
big glossy ads in the Yellow Pages is usually the best
lawyer to choose.

Myth #8: A “lawyer referral” service is always a good
way to find the right lawyer for your case.

Myth #9: The bar association determines whether a law-
yer can advertise that he is a “personal injury specialist.”

Myth #10: The personal injury lawyer who advertises
will actually be the lawyer who handles your case.

None of these myths are true in real-life. And relying
on them may ultimately cause you and your case more
harm than good.
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Chapter Twelve

Questions About Insurance

The Minimum Insurance Requirements for the States of
Tennessee and Mississippi

Many states have laws that require motorists to pur-
chase a minimum amount of automobile liability insur-
ance. In Tennessee, a motorist must purchase a liability
policy with minimum coverage of at least $25,000 per
person and $50,000 per occurrence. In Mississippi, a
motorist must purchase a liability policy with minimum
coverage of at least $10,000 per person and $20,000 per
occurrence.

The amount of your liability coverage is the maxi-
mum amount that your insurance will pay for dam-
ages that you cause another. A policy that has cov-
erage of $25,000/$50,000 is the minimum amount
necessary before you can legally operate a motor vehicle
in Tennessee.

The “per person” limit means that the most money
any one person can recover from the carrier for damag-
es caused by a single accident is $25,000. The “per occur-
rence” limit means that the most money the insurance
company will pay out for any one accident (or “occur-
rence”) is $50,000. So if you had a “minimum limits”
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policy and you cause an accident, the most your insur-
ance company will pay to any one person is $25,000. If
the accident injured several people, your company will
pay no more than $50,000 total even if the combined val-
ue of the claims exceeds $50,000.

There are also other specific types of coverage on your
auto policy. One of these types of coverage is called
Personal Injury Protection (PIP). PIP is considered no-
fault coverage that pays for medical treatment, lost
wages and charges for reasonable domestic services that
were incurred as a result of an accident. The term “no-
fault” means that PIP coverage is available to anyone
injured in an accident, regardless of who was at fault
for causing the accident. PIP coverage is designed to
pay for your past medical charges and lost wages in
a timely fashion, so people do not have to settle their
accident claim.

Another type of coverage that must be offered by the
insurance company is called Uninsured/Underinsured
Motorist (UIM) coverage. The purpose of UIM cover-
age is to compensate you for damages caused by an
uninsured motorist or by a motorist who does not have
enough insurance to fully compensate you for your
damages. Just like PIP coverage, the insurance company
must offer you UIM coverage unless you reject this cov-
erage in writing.

Your UIM coverage will equal the amount of your lia-
bility coverage unless you specify a different amount in
writing. Statistics show that most accidents are caused
by people who are uninsured or who don’t carry enough
automobile liability insurance. Therefore you should al-
ways purchase as much UIM coverage as you can afford.
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What happens when the other driver has no insurance
or not enough insurance?

Many times an accident is caused by someone who ei-
ther has no insurance or not enough insurance to pay for
all of the damages. If you find yourself in this situation,
you may have a claim against your own insurance com-
pany for Uninsured or Underinsured Motorist (UIM)
benefits. If you have UIM coverage, then your insurance
company must pay for all of the damages caused by the
at-fault driver up to the policy maximum.

Many people make the mistake of assuming that a UIM
claim is easier to settle or resolve because they are deal-
ing with their own insurance company. This simply is not
true. The law allows your insurance company to assert all
defenses which were available to the at-fault driver.

For example, if there’s a question about whether the
other driver was 100% at fault, then your own insurance
company may try to argue that you or someone else was
partially at fault and then reduce the amount of your
claim accordingly. You need to know that if you pursue
a UIM claim, it does not matter to your insurance com-
pany that you have been a loyal customer for twenty
years or that you have never before had to make a claim.
What matters to your carrier is paying out little as pos-
sible. Because of this you may benefit from the services
of a personal injury attorney even if you are pursuing a
claim against your own insurance company.

Should you apply for benefits under your own insur-
ance policy?

If you've been injured by another person and you
have PIP or UIM coverage, it is usually worthwhile
to file a claim with your own insurance company. In
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both Tennessee and Mississippi there are special rules
and regulations that apply to PIP and UIM claims.
These rules and regulations can offer special protec-
tions to you. They can also give your insurance com-
pany special rights, like forcing you to attend an in-
voluntary medical examination by a doctor of their
own choosing.

Sometimes insurance companies either ignore or in-
tentionally violate these regulations in an effort to save
the company money. So you may want to consult with
an experienced personal injury lawyer if you have any
questions, or if you are having problems with your own
insurance company paying these types of benefits.

Does My Insurance Company Have to Be Reimbursed?

If your medical bills were paid by health insurance, or
by PIP, then you need to be aware that your insurance
carrier may assert a claim for reimbursement out of your
personal injury recovery.

Why is this so? Because most policies now have what
are called “subrogation” or “reimbursement” provisions
that require you to pay back any benefits you receive.
Your “insurance” really becomes just a “loan.”

This may not seem fair, but it’s perfectly legal. I have
handled cases where the client’s own insurance company
has attempted to take nearly the entire personal injury
settlement as “reimbursement” for the benefits already
paid! However, the law allows certain defenses and ex-
ceptions to this type of claim which may entitle you to
pay back only a small portion or nothing at all. If you are
faced with this situation from your own insurance com-
pany, you really do need to speak to an experienced per-
sonal injury attorney about your rights.
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Chapter Thirteen
What You and Juries Don’t Know

Most people are very surprised to learn about certain
facts and procedures that occur in our legal system and
that are very common in personal injury claims.

For example, did you know...

If your case goes to trial, the jury will never know or
be informed whether the defendant has insurance.

The law in both Tennessee and Mississippi is that the
attorneys and judge are prohibited from even mention-
ing whether a party is insured. If one of the parties tells
the jury that a defendant has insurance to pay the ver-
dict, a mistrial will likely occur. This means the trial
would have to start all over again.

Practically speaking, if a lawsuit is filed in court or if
the case goes to trial, the defendant will almost always
have insurance to pay a verdict. A personal injury law-
yer will not devote upwards of 100 to 200 hours or more
to pursue a case unless there is a guaranteed source of
recovery (i.e., an insurance policy to pay a verdict). If
you find yourself on a jury in a civil case, rest assured
the defendant will have the means to pay any verdict
that is handed down.
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Even though the jury will never be informed about the
defendant’s insurance company, the company still hires
and pays the defendant’s lawyer, decides when to settle,
and pretty much makes all of the decisions involved in
the case. Most of the time a defendant has little, if any,
say about how the case is defended or if a settlement
should occur. Decisions about whether to settle and how
much to settle are always made by the defendant’s in-
surance company.

Filing a lawsuit does not automatically mean your
case will be decided by a jury. In fact, many if not most
personal injury attorneys would rather have a judge de-
cide the case instead of a jury. This is because too many
jurors are highly suspicious and skeptical of injured
plaintiffs, and often refuse to give adequate compensa-
tion for legitimate injuries based on a variety of reasons.
To have your case resolved by a jury, you must file a
specific document with the court and pay a fee.

Most of the time (90% or more) it is the defendant’s
insurance company that requests a jury and pays the
required fee to the court! Why? Because the insurance
industry knows that juries will typically award less
money (and sometimes no money) in personal injury
cases than compared with the amount a judge will
award.
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Chapter Fourteen
About My Practice

When I designed my law practice I decided that I want-
ed to limit the number and types of cases that my office
will accept. My office does not operate a “high volume”
personal injury law firm. We don’t yell at you on TV or
have big yellow page ads in the same way that many of
the “personal injury mill” law firms you may be familiar
with do.

We don’t need to handle hundreds of cases each year
to be successful. We don’t handle every type of injury
case under the sun, like slip and falls, discrimination or
defective products. We don’t have to, and quite frankly,
we don’t want to.

I am highly selective about the cases my office will
take on. Unlike “personal injury mills,” I don’t allow
paralegals and assistants to negotiate a case with the
insurance company. Fewer cases means more attention
and better results for my clients, not to mention a more
satisfying lifestyle for me and my staff.

I know of many personal injury attorneys who have
never met their clients face to face, let alone perform
substantial legal work on the client’s behalf. If you hire
a lawyer, don’t you think you should at least meet that
lawyer before trusting him or her with a case that may
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have long-lasting consequences for you? Yet this is com-
monplace with many of the attorneys who work at the
large “personal injury mill” TV law firms. That’s not
what I want, for me or my clients.

I handle accident and personal injury cases through-
out Tennessee and Mississippi. Most of my clients are
referred to me by satisfied clients and other attorneys.
Sometimes I get referrals from defense attorneys and
mediators whom I faced or met in prior litigation. If my
office accepts your case, and you don’t live near our of-
tice, we will often come to you.

Sometimes the best advice I can give a client is that the
case cannot be won, or that the risk and cost of pursuing
the case is simply too great for the client to incur. Other
times I'll tell the client that he or she is best served by
handling the case on their own because it is too small
for my office to take on. Still other times I am willing
to guarantee that the client will receive more money in
settlement than the insurance company’s “last offer.”

If my office accepts your case, you can be as-
sured that you will receive personal attention
from my staff and me, and together we will
vigorously pursue the case against the insur-
ance company and their lawyers until the best
possible result is obtained.

I understand that if a lawsuit is filed, it could be the
most important event of your life at that time. I will per-
sonally handle your lawsuit. Your case will be handled
by an attorney, not a paralegal or a “case manager.”

My office represents people harmed by the negligence
of others, including those injured by the negligent acts of
corporations, the states of Tennessee and Mississippi, cities
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and other governmental entities. We handle auto accident
claims, truck collision accidents, motorcycle wrecks, con-
struction accidents, wrongful death and insurance claims.

I would like to invite you to learn more about my of-
fice and me at my blog: www.MemphislnjuryLawBlog.com,
or at our firm website www.LawFerrell.com. These sites get
hundreds of visits a day and are among the most pop-
ular small firm blogs and websites in the country. We
regularly update the site with new information and in-
formative articles about many topics, so be sure to visit
them for more helpful information.

The Cases I Do Not Accept...

Due to the high volume of calls we receive from ac-
cident victims and referrals from other attorneys, I have
found that the only way to provide high quality service
and personal attention to my clients is to limit the type
of accident cases that my office will accept. I have im-
posed strict criteria for this purpose.

Although I would love to help everyone who has
been in an accident, I'm sure you can understand that
this would be impossible, if not impractical, particularly
when my practice is focused on high quality and indi-
vidual attention that many of the other “high volume”
personal injury practices cannot offer.

For these reasons, my office will generally NOT accept
the following types of cases:

Accidents involving minor impact or little or no vis-
ible damage to the vehicle.

My experience is that juries do not believe a minor
impact can cause serious injury. I've seen many cases
where the doctors testified that driver was injured,
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but the photographs and repair estimates showed
little or no damage to the vehicle. Sometimes the
verdict in these types of cases is very low and there-
fore did not justify the expense and effort of taking
the case to trial.

Although these cases can be won and very high
verdicts can sometimes be achieved as well, the risk
to the client of a very low verdict is just too great.
Therefore, I will often decline a case if the property
damage amounts to no more than a few hundred
dollars. There are exceptions, of course. And if you
teel that your case has special circumstances please
do not hesitate to call my office.

Cases with less than $3,500 in expected medical bills.

In most instances, your case must have at least
$3,500 in past and future medical bills before my
office will agree to represent you.® If your medical
bills are currently less than $3,500 but you expect
that this amount will increase to more than $3,500
over time, then my office can help you.

We certainly would like to take on every case that
needs a good attorney, but we cannot. For this reason,
I have decided that cases where the expected medical
bills are less than $3,500 are just too small for us to
effectively handle. There are other attorneys who are
willing to accept this type of case and we can provide
you with a list of names if you contact my office.

Cases where you were found to be at fault by the police.

I will not represent you if you were charged or cit-
ed by the police for causing the accident. Even if you
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disagree, or even if you say the police officer was
wrong, I still will not represent you. I understand
that police officers make mistakes, but if after inter-
viewing the witnesses and inspecting the scene the
police officer decides that you were at fault and not
the other driver, I will not represent you.

Cases where you were found to be mostly at fault by
the police.

Even if the other driver shares some blame, if the
police determined that you were mostly at fault,
then I will not represent you. But if the other driver
was mostly at fault, I may be willing to help depend-
ing on the other facts involved in your case.

Cases where you have had a serious or long-standing
pre-existing injury or condition to the same body part
injured in the accident.

If you injured your back in the accident, but you
have had a chronic ongoing back problem for the last
10 years then usually I will not represent you. If you
injured your neck in the accident, but you had three (3)
prior surgeries on your neck or treated with a
chiropractor for 10 years before the accident, then I
will probablynot represent you.

Juries will not usually award a substantial amount
of money for injuries where the person injured had a
longstanding problem to the same body part. Again,
I feel it is not worth the risk of taking these types of
cases to trial.

Cases where you have had several other accidents or
claims before this one.
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I can’t accept your case if you have had several
prior accidents or injury claims.

These cases are almost always difficult to settle
with the insurance company and a lawsuit is pretty
much inevitable. Furthermore, juries are not kind to
people who have a significant accident history.

Cases where the statute of limitations will expire soon.

I like to have at least thirty (30) days, and some-
times more time than this, to adequately investigate
and prepare your case. If you come to me within a
tew weeks or days before the statute of limitations
will expire, I will usually decline your case.

You have to understand that a case that only has a
few weeks or days before the statute expires will re-
quire immediate attention, even if it interferes with
my other cases and the precious time I have with my
family.  have decided that another person’s procras-
tination will not become my crisis if I can help it.

Cases where you have a significant and prior criminal
record involving fraud, deceit or dishonesty.

Clients who have a criminal history, particularly
one that involves fraud, deceit or dishonesty, can
cause enormous problems at trial. Since credibility
of the injured person is often extremely important
in personal injury cases, I will not agree to represent
someone with a prior criminal history involving
fraud, deceit or dishonesty.

As I have said before, my office represents many
people with valid claims. But I have found that if I
do not adopt strict criteria for the selection of cases,
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my other clients can suffer the consequences with
decreased personal attention and lesser quality of
service.

I don’t want to spend most of time on many lit-
tle cases that may each have a “problem” or “chal-
lenge.” If I do, this can cause my other legitimate
cases to suffer. That's why I've made the decision
to keep my case load small, and concentrate my ef-
forts on increasing the value of those good cases that
meet my selection criteria.
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Footnotes

1. There are exceptions of course, depending on the facts of the
case. That is why you should always consult with an experienced
attorney if you have a question about what time limit may apply
to your case.

2. See Jones vs. Allstate Insurance Co., 146Wn.2d291 (2002).
3. See the IRC's website at www.ircweb.org

4. In this author’s experience, and all things being equal, juries
typically award more damages to people they like and trust. If the
client makes a good impression then this will increase the likeli-
hood of obtaining a favorable verdict or settlement.

5. If you live in Tennessee or Mississippi call us for a referral for
another type of attorney. | have relationships with good attorneys
in many different specialties. My office does not charge for this
service.

6. There are exceptions of course, but the cases that don't have
this much treatment usually don't justify the expense of hiring a
lawyer. Some of the exceptions might include cases with substan-
tial injuries but lower medical bills, like those involving significant
scarring or traumatic amputation.
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